
I 

STATE OF DELAWARE 

PUBLIC EMPLOYMENT RELATIONS BOARD 

CAPITAL EDUCATORS ASSOCIATION.
 

Appellant. Review of Decision
 

v. U.L-p. No. 94-07-102
 

BOARD OF EDUCATIONOF TIlE
 
CAPITAL SCHOOL DISTRICT.
 

Respondent.
 

DECISION ON REVIEW OF 
PRO!!A!!LE CAUSE DET ERMI NATI O N 

The Publ ic Employment Relations Board (hereinafter "PERB") adopts the 

Probab le Cause Dete rmination as out lined in the Executive Di recto r's Decis ion o f 

August 29. 1994. 

The Capital Educators Association (hereinafter referred to as "Assoc iat ion") is 

the exclusive bargaining representative of the public emp loyer's ce rti fic ated 

professional employees. within the meaning of §4002(i) of the Pu blic Schoo l 

Employmen t Relatio ns Act. 14 DeI.C, Chapter 40 (hereinafter referred to as " PSERA"). 

The Board of Education of the Capital School Distric t (hereina fter re fe rred to as 

"District") is a pub lic employer within the meaning of §4002(m) of the PSERA. 

On March 19, 1993, the District suspended a Dover High School teac her witho ut 

pay for three (3) days for aIleged misconduct. A grievance was filed and processed 

th rough the contractual procedure to arbitration . On March 23, 1994, the arbit rator 

issued a decision supporting the District's action and denying the g rievance. 

On May 3, 1994, District Superintendent Joseph L. Crossen , sent a leuer to all 

faculty members advising them of the outcome of the arbhration awa rd and quoting 

portions regarding the alleged misconduct. It was that act ion that prompted the 
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As sociation's filing of an unf air labor pra cti ce char ge on July 25, 1994 . The 
}

Executive Dire ctor 's August 29, 1994, decis ion di smissed the Association' s charge. A 

Request fo r Review of that decision was filed wi th the PERB by the Association on 

September 12, 1994. The reason s for the requested review are s tated as: 

1.	 Capital School Distr ict Supe rintendent Joseph L. Cro ssen' s letter of 

May 3, 1994 to the faculty publi ciz ed the fact that the 

grie vance had been dec ided adve rse ly 10 the tea cher , and even 

quot ed pari o f t he arbh ra tor' s decis ion, in a way that was 

embarrassing and hum iliati ng to the teacher invol ved, and which 

could rea son ably be expect ed to have a chi ll ing ef fect on the 

future exercis e of grievanc e righ ts by other te acher s ..." 

2 .	 " .. . Th e PERB held recently tha t '(t) he fillin g and proce ssing of 

emp loyee gr ieva nces is a fundamen tal day to day pan of col lective 

ba rga in ing and constitu tes pro tected activ ity ... ' , Further , that 

. .. ' Secti on 14 07( a )(l ) p ro h ibi ts int er fer en ce , re straint and 

coer cion by a pu bli c sc hoo l emp loye r with resp ect to suc h 

prote cted r igh ts ... "". 

3. Th e Executi ve Dir ector ' s decision is nOI suppo rted by the law as 

previously exp lained by the PERB o r by the record. 

4 .	 Th e part ies have ag reed to keep g riev ance mailer s confi demial. 

Al so that a tea ch er ' s ri ght to keep e mba rr as sing matt er s 

confident ial is also recogniz ed by the PSER A at §4004( b). 

DECISION 

After a complete revie w o f the record , the Public Empl oyment Relation s Board 

uphold s the Executive Dir ector ' s dec ision of August 29, 1994 . At no tim e has PERB 
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ruled that an employ er is prohibited from communicating with it s unioniz ed 

employees. §400 5. Sch ool Employer Rights . states: 

A public sc hoo l employer is no t requi red to eng age in collective 
bar ga inin g on matt e rs of in herent man age rial pol icy . wh ich 
include but are not limited 10 , suc h areas of discretion or po licy as ... 
the selection and d ir ecti on of personnel. (empha si s added } 

The reco rd does not refl ect any clai m that Superin tenden t Cro ssen ' s lett er to the 

facult y was factuall y inaccura te in its quotes of the arbir ratcrs dec isio n. Nor 10 our 

op in ion can its conte nts be conside red as inter fe rence, re st raint o r coe rcion by a 

public schoo l employe r. Give n the fact thirty (30) teache rs protested the thr ee (3) 

day suspe ns ion of the teac he r invo lved in this charge and the s tude nt newspap er 

wrote an ed itorial concerning the incident, the School Distri ct had a cle ar righ t to 

exp lain its posit ion. In our opin ion. th is was done in a factua l and non-t hreatenin g 

mann er. 

Th e cha rge th at Superi nte ndent Crossen' s Ieue r could rea sonably be - expec ted to have a chi lling effect on the future exerc ise of grieva nce right s by othe r 

teach er s .. is rejected. The Asso cia tion ref ers to ,S~u~s~s~e~'~-'Vo -Te ch '-lL'-'-'''''.lL_Teachers-'-''''''''-'<ll 

Associati on y. Bd. of Educ ation (DeI.PERB . V.L.P . No. 88·0 1·02 1). It should be noted that 

the Executiv e Director in that decision stated in part : 

The burd en is on the As soci ati on to factuall y support these 
allegations. Direc t evidence that any employe e wa s ac tua lly 
intimid ated, coerced o r restrain ed , however, is unne cessary. Rathe r 
the test is wheth er the condu ct reasonabl y tend ed to interfere with 
either the free exe rcise of employee right s or admini strat ion of the 
labor org an izat ion . An objec t ive st anda rd is requ ired in eval uating 
the ' rea sonabl e tende ncy ' of th e actions to int erfer e . res train or 
c oe rce. 

In this case, it is state ments made by an Adminis trator which form 
the basis o f the charge. Such sta temen ts must, eithe r on their face 
o r thr ou gh th e su rroun d ing c irc umstances, re ason ab ly ten d to 
interf er e with emp loy ee ri ght s or to exe rcise undue influ ence 
and/o r coe rc ion o f employees o f the Associa tio n in o rde r for such 
statements to rise to the level of a violation of §4007( a)(l) and/or (2). 
It is thi s atte ndant threa t o f reprisa l or pro mise of be nefi t which 
viol ates the Act and separa tes v iolat ive s tate ments from tho se 
pro tec ted by free speec h under the Consri rutio n.c. (cites omitted] 
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The Board has evalu ated Superinte ndent Crosse n's leiter and find s no evidence / I 
of threat of repri sal or promise of benefi t. Acco rdingly, no violation is found . 

The Augus t 29, 19.94 decision of [he Executive Director is , acco rding ly, wholl y 

aff irme d. 

IT IS SO ORDERED. 

lsi Arthur A Sloane . 
ARTHUR A. SLOANE. Chair 

lsi R_ Robert Cu rrie . Jr 
R. ROBERT CURRIE, JR., Member 

lsi Henrv £ Kressman 
HENRY E. KRESSMAN . Member 

Dated: 27 September 1994 
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